€

IRV B

ISSN: 2710-1967

2022 spamd Jgl 5iS (7) 22l
Asadldy) a gladl il )3 Adae

O gaad) [a glad) Jaali g sl ol Al daaly (8l daSaa Ailad doale dlaa
GO = ey [R5l a ) gall gkl g Ciad) 3S e

Faad - Ji e g ld — oles — G ) 1Y) )l giadl



AaaSy) o slall Gl Ha Al
ByLlal ) elul clalys oo 3lats Loy 2adluy| e#‘éwwwwgal@
31 ="z Loy Ay ll slaL paglasy amall 309 olgadl — adall Jialss puySII GTyall Analr e yoyas

2022 (rowns) Jol 193K (7) auall

ISSN: 2710-1967

a3 la)

Olagadl /pslall (uioliy @S LAl Zaale uae Oleskis dll due dame o ilmell § il s !
sl —cuasll alls s fial al Al
Bl - lpelad! Juls manl] dazma b sloel| s ymi (s
Slrall - g9l dubae (ol Gime a.p Al e x5 e
T R X101 g PN EP S SU— S| P U
O3l — Gniall slac dama o tilmall Al 2l Gudl

el sy

Graladl Juls canll dame spiSall L

Bhall - oS5 dasls

sl (5l ) ginll
JA! amg ol 023 — Gles "z Loy Gydall 515l pughasy ezl 5850

00962782708863 : Slall/ casl !

khalidk_51@hotmail.com - remahislamicjournal2021@yahoo.com :j 9 ASI¥| Lyl

https://issjournal.org : o ASI¥| adsll



mailto:remahislamicjournal2021@yahoo.com
mailto:khalidk_51@hotmail.com

Bl /2,85 danly
Laladl A pall/an Al 3039
Syl /enadl s 2l

BLall /2Lyl a5 e

RN
O3yl
O3yl
Olaged!
Sl

Gl

“ w s
Aladll st 2
Lﬁ)ﬁ-‘-“ ddac (el Guuan .J.‘A.i

AL Jlex 3l e

RPN ‘).1&);.13\3..}% ;L'a.rj

ool daal>

AL L) pglall dasl>
AL Ldba) pglall dasls>
aslall Looliy @u,SI1 oLl Aasls

C0ySS Al

il Ao dalad) & pnad) a1 851 59

Jeosll dasla

Gl @il gl a8l lgus
Olglas dzils &ay KT

LYl iy Al

sl sy

)4,.':;;.‘" |ﬁ..\.4

o=l 3,8

Abllhs alas olbae .o
o] ez dlll Cas Bols o
ool slia o]

2l faﬂ bl e ST 0
Sl caalnl s @lie o]
oiga B, Al Lol

eladl 7 paags (o eyl e .:.‘a.i

@Y olasS 5030 e s a1

@a.ﬁ.é_ﬂ KYPE )l e Ol .a‘(a.i
Sl el gm0

dogall Ligmma .o

pdbud! e L_;z.u}’j ddidl e o

Jases u-ub.»)al_ga D



Asalall 4y Ly sl

Ll sk Laal> §I8G51,5 S50 e Cr msday dezme JaSII 55 9315 01
Lty ama
shd shddaals oLl s e s ]
B By Zasl> iyl Jall o
Byl FES[T- PP Sie dal olide B3e o1
Glyadl Laolell (dll dam)) wlac¥l alo¥l 2,8 Tio dazme diga ]
Glyall 3ty daals et 7 Lo 81, ]
VALY Lol danl> S 29y 3915t 3
Sl Ol o o5 e /2 851 59 g0 g G5LE o
31yl 3liy Bl o mile 7,8 5010
Ologud! | Aanls> osaly) dexl G gla pal o0
Slyall s Ll oless crammll e 53T 5.0
3yl £58 /Analall () LIS aLe¥l 28 Gl o> sl e ]
Loy
Sl oS5 Al e Gopld areg o0l
Lie Lke dnal> ol e e e sl
3lyall Al P SUs colio ol
Blyadl Sy Aaal> ol e die gua ol
Byl 0,5 Al g9z dozme o s 2.0
Olagwd! Sl el dasl> Cpbole deme Joje 0.0
ao) oandl daals gpeall ila s
R ool dasls> Al dex deza




R ALl bl aglall dasl> ke (G T 399,00 e s
Glagad! pslall Juoliy 0, SN 1,801 Aaal Ol das s
Slagedl aslall Jealis @, SI1 01,501 daals e ) e 3
Olagedl K TEVNIN b e Jole

s LDl Bge ol day all A8 alolaad) e el ppes )l e

FO >9iST & daal> Al e dozms ($9all due doxi .

Lz g daal Jlall die dexll e 5508 yalls

Byl Gl ealadl 3,515 / audl adgll el bl e

Byl 1S /sl 205 Lpae Gtaadl @l ] s o

sLad Lozl danl> @, e o &3kl e s

3lyal Faalall (5) b1 aLal S e 2 U el s s

obd Lol daslt Jhy Loy deze .o

3lyall Bl 801 o tiy 201 ke Sl o o ila 35155

B/yall polall Sl dule QLI ale¥l 418 oS e sllanl o

AL Ll 8,8 Anolnll daSLY
3lyal 8y 91 il aludl ¢ @LISII ALY IS oslee as 7lus
A
3yl Loy 3,3 8 pyite /A A1 85319 PSRV OPES PO BV
3lyall TR PH AU EWCEHOIVE TR S5 ol o Le ellls Jgzs o




)_a.u.\j"\.)ajH

Agele liaige @ 4 ASHLAL pucg gy Al o 1 Jli| aay gl @uuas

¥l Al Jl BLaYL S dl et paly Sl pasels 06809 Amiio 20 el Sildio Holaess i
Ao Lal) LSl s L ool 238y Aot 2L Em ) (lgie aSog el 341 2 S5 @ ¢

IS o il eI ae sl oy Bayde 38Lwll 09559 A4 x> (0 B9 e Aegidan Sl ¥l oo
Lsll 059 &wyall 45U 14 L3 (Traditional Arabic) lasdl (35S0 O cpso 4.5 231 _sa cuilgel|
(Microsoft Word) zaliys 389 «dusudyall of Apulmidl 23Ul 12 ol (Times New Roman)

AL o alell lgie (JLall of LS olsie ccalsll dmaall Jawl § (oyae YN Siell 0By
Amdially yaddl By calgll €3 ae Ciedl oo o dmagall il caldl Aadall sl

B9l Eigom ) 4, Sall AU Boam JolSy Aell pias

lalS sue wois VT e Al UL 5¥1s el 4L LeaasT i) (asle CaSs of Ll e
@ A Il ws T Jlaniolg @ ol el Jas 3 pisid) lall pin 2alS 150 (ye (azelll
& (Chicago) s> 8 cuslwl of (MLA) (6l JI a) coglal cpm,hl 2aild 3 3doally (LI (3 ol—alu)
oAl e 881500 (g Auclara¥] aglall & (APA) 6T T oslasl o sludl o glall

Lelomsol o)l oo ¥) ad ¥ &l sda (38 55dill YAl

Goizmay oludl 093 a¥) a3t Ge Aalall 8ol (de IS Al eDhuatll (amy olya) oyl A 3

ool




c.)\.uﬂ\ A=l 4..\;\.3.\3\

LS Lok @lasg allg s e @Dlaclly 8Dlially dilunly dliand (e dlf ozl @umy 1 (ol il ey

ALmandhumah &3 g2 udl deglaidl 51 Lre By Silee gt Ldgs g puadll 3 8 petue Liddme <l Lo
a2l laddl ppe A3S (3 aiely Arab Impact Factor yall A Jolas e giun il s 29

Ll

Aol eyl lylsly 853m 3l L] e Oalaladly Ball y315S0 Lygotisg LS mgiy
LbLid oy dyu> e Joso Umall Ciman (31 2l

B35l Jg <l

ol s

Sl yaladl Sl oealp] ozea . ]




i giaall

- @ o0 -
daduall <l giaal) <&
15-1 gyliad) Y i el stal) 2, SN OT AN Ay ol 3s1 3 1
Gy gLV ISl [ Al ) A 71 Byly9 [ioy 2 e S
30 -15 SN ST & golgry (gaggds il 2
O3 gl [(sght alol dnalst [ da ppile dat fojo 5.1
57 -31 2945 | 2334 Lw @ LSl ) Hguhl § &y Snall @2l ghas 3
izl Ay By [ Bl Bylg [ el g DS B a0 s e 3 a
76 - 58 UgysS Aol k€ (8 Aetull g it dolie i 4
S5, o) DL I /0 gumis LD Aol [ Al o b dsluns Sliusd
98 -77 S salt 3 gl il 88 e A1 (e Ty Ayt el I LIS 5
LSy dudlg OTJ}J\ eyk« P..J [&sw¥ e}\aj\ W/é\;}b dnol>/ e ey s a0
123 -99 (PSS Bes 73 8- AH) S’ § (2702 — 625) el 383 ol s ity oyl 6
Byl [958 Gy 5 a s [Au sl BNy [ oo ) s drls 3 a
S [A55S d 3 ke [l Bylig [dedyg o 3902 0.0
144 - 124 3 A g 7
T i) B [AY pglall &S/ 3Ny dslr/ fr Do S g
153 - 145 Urf- As a Foundation and Root of Islamic Law: A Juristic Set-up. 8

Dr. Ismail Adaramola Abdul Azeez /Department of Islamic Law, IIUI




00381 olhal) & ol 3elyall
dyLax]l SYVAJlg disysall sVl

i pe Sl
(Soal gl Slefy MY S E

o ) ALt [ a1 Ay 11 By139



® . [ — LSl o shall il Alaa

£, OT Al & st 3o 31
Byt YY1y 43 Akl sa¥)

Gl g Sl
g i) ALt [ Aol 2 ) Byy9 — kbl (sl Blanly WYY S G b

o .
oY Lo i uaila ¢ el s Lomgial) Letloama ) u) oo St emall Sl Ay il el 3l o sie Gy ) il 138 Cangy
8 o) and B A @l ()5S cpa W) Al Y SllD 5 ainall Gl #0lal Sy LD (e ) ol N b ol
aloaall 3 M cclaatonall Calidal () as Blall b w8 AN O Lars el peadl ) Dlailly syl 8 Sl o 3l
Aila 3l (e dad A a sl Gl 28LEN aalial) (el b agiag of ealeall
A lcand) YAl — AdVal slad) — il — A pail) 3o JaN ; dualival) LK)

Abstract

This research aims to clarify the concept of contemplative reading of the

Glorious Qur'an, as well as to highlight its methodological and cognitive
determinants, Valdbr is a necessary condition for Istknh the values of the Qur'an,
through which the human society can be reformed, and this can only be achieved
when that reading combines contemplation in the Qur'an and reflection on the
human being and looking at urbanization, and since the Holy Qur'an keeps pace
with life and keeps pace with various developments, it is necessary for the
contemporary Muslim to strive to seize the healing purposes of today's man to get
him out of his crises.

Keywords: contemplative reading — reflection — semantic dimensions — cultural
semantics
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Abstract :

This study aims to demonstrate the tolerance of our true religion in all aspects of legislation,

and the importance of the study comes to remove what was attached by some of the foolish tooth
talkers of dreams, from among our people who did not fulfill the shades of forensic science, and
did not qualify for the corruption of Muslims, their infidelity, the permissibility of their blood
and their honor, and the response to the suspicions that Islam was accused of. by his enemies to
tarnish his bright image

The study came in an introduction, a preamble, and three axes, and the research concluded in its
results that the concept of tolerance means the application of legal rulings on the approach of the
Prophet’s Sunnah, and it does not mean abandoning the constants of religion, and that extremism
and extremism are caused by a lack of understanding of the texts of the Sharia in which there is
ease, tolerance, and honorable morals. The tolerance of Islam towards the violator is based on

Justice and good treatment and benevolence towards him
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The evolution of military systems in the Arab Islamic
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Abstract

The rule of Islam requires that it have a striking force that protects the Islamic
message and the growth of its capabilities and secures its dissemination in the
horizons to liberate the weak, and that this can only be secured by creating
organized armies that possess the means of strength to preserve the entity of the
Islamic state, repel injustice and aggression and terrorize enemies in frontiers and
borders by dedicating their efforts With the necessary preparation of human forces
and the appropriate military equipment required, and it is useful from the hints of
historians at the advent of Islam that Muslims were separated from the rest of the
Arabs and united with the University of Religion as one hand in fighting their
enemies, and after the conquests the Arab Islamic state recruited a special group for

defense and jihad.

key words : Army. Fighters. The war. Recruitment. Packing. Fighting
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Abstract

This study aimed to identify the impact of maqasid al-shari‘a in analyzing the coronavirus
pandemic, through the study of maqasid al-sharT‘a necessary to analyze the coronavirus
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pandemic with maqasid hajiyat necessary to analyze the coronavirus pandemic. Furthermore,
the study aimed to identify the ameliorative maqasid to analyze the pandemic. In this study,
the researcher relied on the inductive-documentary approach. This approach begins with the
specific to reach the general and it depends on verification by organized observation subject
to experimentation and control of various variables to highlight the impact of maqasid al-
shari‘a in analyzing the pandemic. The study reached a set of different results, which were
represented in the primacy of maqasid al-shari‘a in taking precautionary measures against
infectious epidemics, and its success in limiting their spread and eliminating them. Among
maqasid al-shar'a in fatwas on epidemics and diseases, such as the coronavirus pandemic, is
to consider expected issues and look forward to the future and outcomes related to this issue,
and identify the provisions of epidemics and diseases to preserve human life. The study also
concluded that the epidemic and the disease represented by the coronavirus pandemic are
among the reasons for mitigation that fall under the rule of warding off hardship. The study
recommended the importance of maqasid al-shari‘a in preserving human life from diseases
and epidemics. The study also emphasized the sanctity of conveying fatwas that contradict
the fatwas approved by the Ifta'a authorities, because of the confusion in religious concepts
and conflicting fatwas; as all people must adhere to the correct fatwas issued by the
competent authorities. The study also recommended the need to explain and clarify Sharia’s
interest in people's lives and humanitarian aspects.

Keywords: Islamic law, Corona pandemic, purposes, analysis, Islamic jurisprudence.
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Abstract:

Family violence is one of the types of violence, the most important and the most
dangerous, and this type of violence has received attention and study because the family is the
pillar of society, and the most important structure in it. All means of violence, physical, verbal or
moral, and often the one who practices violence is the strongest physically in the family, and it is
not surprising that the one who practices violence against him is a parent if he reaches the stage
of disability and old age.

The common life among members of society requires from all its members acceptance of
coexistence based on justice, equality, and mutual respect from all its parties In the first topic, I
dealt with the concept of domestic violence and its effects. I made it two things. The first
requirement: the definition of domestic violence, its causes and types.

The second requirement: the effects and consequences of domestic violence.

In the second topic, I dealt with the ethics of the marital relationship from the legal

perspective. It has two requirements.
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The first requirement: the ethics of the husband with his wife.
The second requirement: the ethics of the wife with her husband.
As for the conclusion, it showed the most important results that were reached through

the research.
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Abstract:

Knowing the opinions of scholars, especially the people of concern
among them, on various topics from the principles of jurisprudence, is
an important factor in many issues, including clarifying the picture of the
issue, including determining the place of dispute and the subject of
dispute. How many issues have been discussed, and if the place of dispute

1s not united, or The disagreement is verbal.
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Including restricting issues to what some writers may release,
including correcting the doctrines of scholars in what may be attributed
to them of sayings they do not go to, that the narration about them is a
mistake, or a mistake in understanding the words of the imams, or a
rectification of transmission, or editing of a doctrine, or quoting from lost
books, With what the early scholars of clarity of mind, and accuracy of
opinion.

[ am not one of those who say: The first did not leave anything for
the last, but creativity is renewed every time, and for every time there is
a state and men.
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Research Summary:

At the level of the good word, or the responsible word, Islamic literature stands at
every stage of the development of the Islamic society, at the forefront to defend the
principles of this religion and contribute to the call and give a bright and honest
picture of the reality of society and the nature of civilization that Islam seeks .. And
here we would like to stop for a while in order to Learn about the Islamic
perception of literature, and the dimensions of this perception in the scope of man's
relationship with the universe, life, and human relations.

In my study of the subject of the Islamic interpretation of literature, I dealt with
two topics in this study. In the first topic, I dealt with the nature of the Islamic
interpretation of literature and divided it into two requirements. The first dealt with
the definition of the Islamic interpretation of literature, and the second dealt with
the arts, history, reference and characteristics of Islamic literature. The first is the

position of Islam on poetry and the second is the position of Islam on prose.

Keywords: literature. Islamic literature. Interpretation
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Urf- As a Foundation and Root of Islamic Law: A
Juristic Set-up.

Dr. Ismail Adaramola Abdul Azeez
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Email: imamdarams@yahoo.co.uk

Abstract:

This article opines on how Islam, being a social —doctrine and a promoter of social welfare and
betterment took care of social-sensitivities and social needs far earlier than the formal
establishment of an Islamic society. Such an embedded concept of social welfare, later on
proved to be a base for its legal philosophy and legislation where local customs were endorsed
as a source of Islamic law. Islam did consider how social and local customs fluctuate and develop
a society and how such customs turn to be a buffer against a conceptual-aggression within any
society.

Key Words: Urf, Legal Philosophy, Society, Doctrine, Local customs, Islamic Law

Introduction:

Islam coins the terminology of ‘Urf’ for such customs. The word ‘Urf is derived from the root of
making the tri-letter word meaning to know, to endorse or to admit. The Muslim jurists have
taken ‘Urf’ for such practice found in vogue and followed by the multitude of society and never
reported to be discontinued since its introduction.1 The Prophet (may peace be upon him)
himself endorsed the Arab customs wherever they were compatible and in consonance with
the spirit of Islam. His immediate successors followed the same rule. In the preliminary stages
of Islamic law certain civil and penal suits were dealt as per Arab custom; these include sale and
purchase, trade, transactions, means of measurement and weight, hiring and renting, fixation
of value according to gold and silver, the blood money and murder.2

The Muslim Jurists engaged in completion of Islamic law classified ‘Urf into two categories i.e.
‘Urf-e-Sahih (valid custom) ‘Urf-e-Fasid (invalid custom). An ‘Urf, they say will be termed as the
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valid one when it will have the capacity to be called a source of Islamic law which neither
contradicts neither the al-Nass (Quranic verses or Prophetic sayings) nor the sound reason. It
also doesn’t bear disorder and dilapidation for society and its weal. In other words, it will be
termed as Fasid (valid) if it lacks the required gravity to be a source of Islamic law in its own

scope.3

The increasing human population, besides the expansion of Islam across the peninsula to Africa
and Asia and to the Eastern-Europe and other regions, (once ruled by Romans and Persians)
motivated the Muslim jurists to exercise the maxim of ‘Urf’, essentially to cope with
mushrooming issues in the Islamic law.4 Comprehensive formulas and maxims regarding the
‘Urf were introduced and initiated like:

What is establishment by ‘Urf will be taken as revealed by al-Nass. OR

The ‘Adah (tradition) will be an arbiter until and unless discarded by an open indication
(from Quran or Sunnah). OR

An ‘Urf” if it was contradicted by a Nass will be questioned for its credence. OR

In a transaction what is preceded by an ‘Urf’ will be considered as Pre-conditionals by
parties. OR

Credit will be given to the well circulated ‘Urf’ but not to the rare-one. OR

A verdict based upon ‘Urf’ will face a change when the latter is changed.5

The above maxims led to a legally defined institution with necessary sub-terms and conditions
and hence Islamic law was evaluated accordingly.

The latest maxim followed the traditional practice of Umar-I who made necessary changes in
the payment of blood money ‘Urf’ was found changed. It is notable that during the days of
Prophet and his immediate successor Abu-Bakr, blood money was paid in the form of camels,
as was the Arab custom in vogue. But Umar-| after realizing 6that in urban areas monetary
economy has been introduced, he made necessary amendment and categorized the origin of
blood money as follow:

One hundred camels for those wealth was still camel-ahl-al-Ibil (camel possessor).
Ten thousand dirham for those who dealt in silver-ahl-al-Waragq (silver possessors).
One thousand Dinars for those who dealt in gold-ahl-al-Dhahab (gold possessors).
Two thousand sheep upon ahl al-Sha’ (possessors of sheep-flock).

Two hundred cows upon Ahl-al-Baqgar (possessors of cow-flock).

Two hundred dresses upon those dealing in cloth-ahl-al-Hullah (stuff possessors).

The above ‘Urf’-based judgment of Umar-l denotes that he amended the old way of
payment of blood money, only to face the new condition accommodating both the urban
and rural population.6 Umar | after the establishment of Diwan (Public treasury) then gave
up what had been said in (d), (c) and (f) by ruling that the blood money will be paid in the
form of Dinar or silver or camel.7
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Another example of ‘Urf’ given preference is that of a new definition of ‘Aqil-al-Diyyat.
Simply ‘Aqila’ means paternal relatives. According to Arab custom if a murder took place
by Khata (mistake) then the paternal relatives of the murderer were to share the total
blood money with the latter. The Prophet (peace be upon him), Abu Bakr and Umar-I
maintained the custom for some time. Later on after the registration of citizens was
established such blood money was then deducted from the people sharing in Diwan in
which the murderer had been registered but not from his paternal relatives.8

It was not difficult for Fugaha while going through the process of legislation in the first
half of 2" Hijra (century) to determine the changed ‘Urf’ as a cause for the change in the
‘Urf-based rules and existence of ‘Urf’ as a cause of continuity of such rules.9

To explain the authenticity of ‘Urf’ in view of social interest, it is a preliminary juristic
principle that the sale and purchase of a non-existent item is termed as Batil (ineffectual
one).10 However, the order for manufacturing was ‘Istithna’ or exempted from the above
principle because the ‘Urf’ demanded it.11 It was supported by two further juristic maxims
that (a) Istithna’ (exemption) of Juz (part) from an Asal (original) for the sake of social
welfare is lawful,12(b) an ‘Amr (matter) if found constricted then its breadth will be pursed
and if it is found unexpectedly expanded it will be leveled provided the social welfare
requires such practice.13

Following the above two maxims the Fugaha allowed the Waqgf (endowment) of book
under ‘Urf so that poor students may receive knowledgel4 despite the Wagf of movable
properties had been termed invalid by them. 15 and similarity the Wasiyah (will) of Mahjur
(a person interdicted by law to conduct any disposal in his property due to immaturity or
due lunacy) was termed exempted from the original maxim and such Wasiyah was allowed
for the sake of public-benefits. 16 The Hanafite termed such process as Istihsan bil’Urf
(diversion to a better way on grounds of ‘Urf). They say that such formula i.e. Istihsan bil
‘Urf can be followed on a confined scale where the ‘Urf’ requires such process. 17

The jurists are extremely cautious in penetrating matters as above with circumspective
angles lest such touching may not contradict Quran or Sunnah-based injunctions which
are pre-explained and which are transcendent to ljtihadic-jurisdiction. To avoid such
complexity, The Fugaha have confined the utilization of “Urf’ by the following conditions.

First the ‘Urf’ should not be Mukhalif-le-Nnass i.e. contradicting the Nass (the text of
Quran and Hadith). We have already dealt it in the category of ‘Urf-e-Sahih. It is said: If a
Nass falls against an ‘Urf’ the latter will be ineffective. 18 OR

Usages will be endorsed if not repugnant to what is elucidated in Quran or Sunnah.19 OR

e Pre-Islamic divine doctrines are valid as a Shara’ until a Nass springs up against it. 20
OR

e |Initially all matters will be left in to-to until decisive proof comes there. 21 OR
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e There is no place for ljtihad in the presence of Nass. 22

e Anyijtihad found in any controversy to a Nass based verdict will be termed ineffective.
23

e A matter found in a practice for long time will be left as it was. 24
e Hindrances would be omitted. 25
e The needs validate what is Pre-Prohibited. 26

e What has been termed lawful due to need and necessity will be confined to its own
limits. 27

Zarurah (need) will deal like Hajah (needs). 28

The above maxims prove directly or indirectly the validity of an ‘Urf’ in some cases and
invalidity of an ‘Urf’ in others. The absolute validity of an ‘Urf’ is in such case where it does
not cause violation of open injunction in any circumstances. For instance, the Prophet allowed
fructification or pollination per custom of Madanites though earlier on he had forbidden it, by
saying that the [people know their day to day matter better than him. 29 Another example is
that of the delayed dower and the dower payable with immediate effect. At first Islam had
defined the legalized the latter one only. No concept of the first one was found in the early
days. However, the aforesaid was given legal status due to its existence in the ‘Urf’ of Irag. 30
Similarity the transfer of guardianship of a child to paternal relative was made according to
the prevailing Arab-custom.31

It is a well-known principle that the sale and purchase of an extinct-item is invalid which bears
no legal effects. However, after being stationed at Madina the Prophet (peace be upon him)
noted that Bai’ al-Salam (delayed return of an item for the one received on spot) and Bai’ al-
Arayah (contract of barter in dates) was in vogue in Madina. Logically it was banned because
the second item did not exist on the spot. The Prophet (peace be upon him) gave concession
to ‘Urf’ and exempted the above two transactions from the original principle quoted above.
32 Similarity the transaction of hawalah (bill of exchange) was termed valid under the Arab
custom 33 and similarity the validity of wagf of moveable property as earlier discussed.

e The Istithna (exemption) of an item for the public interest was followed by a famous
maxim:

e The need validates the pre-prohibited. 34

e However, the above maxim was supplemented by another maxim:

e What was validated for the sake of need and necessity will be confined within its lot.
35
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e The first maxim exempted the consumption of all prohibited according to needs-and
hence is Mutlaq (absolute) in its scope while the latter-one requires check and balance
and discourages quitting and misuse of the concession in the subject matter. 36

The word ‘Urf Makhalif al Nass’ denotes an ‘Urf contradicting to the entire Nass or to a part
of a Nass. In the first case the jurists unanimously say that if an Urf was found contradicting
the entire Nass the first will be held frozen. However, if it was found contradicting a part of it
then the Hanafites-contrary to the rest of jurists —consider ‘Urf’ as a means of Istithna from a
Nass in some cases and as a means of Istithna from a Nass in some cases and as means of
Takhsis (specification) of a Nass in others in connection with public needs and necessities. 37

Secondly; if the ‘Urf in question in found in practice of the masses for a long time and is not
reported to have discontinued at any time after being introduced, then the following maxim
holds.

e An’adah (synonymous to ‘Urf) will be given place, which is widely circulated and not
discontinued. 38

e The above maxim holds in case of dispute between parties regarding the fixation of
rate. Here the price and currency will be preferred which is found circulated on a large
scale. The case has been dealt in Fiqghi reference accordingly. 39

e Thirdly, the ‘Urf’ should be Qadeem (predated) vs. the matter under consideration
that should be postdated and not vice-versa. The maxim says that:

e The Qadeem (pre-existed) will be considered in to-to. 40 OR
e Rehabilitation of an existed matter is per status quo. 41 OR
e No place for such an ‘Urf’ erected after the in-question matter exists. 42 OR

e The oft-happening and well-circulated matter but not the rare-happening matter
deserves such a place. 43 OR

e Highlighting the above maxims, a transaction like endowment or will or lease and
others if once determined and held according to the pre-existed ‘Urf’ then a change
will not be accommodated despite the new-sprung ‘Urf’ requires such change. 43(a)

Hanafites as compared to other contemporary schools prefer ‘Urf ‘even in the existence of
Qiyas (analogy) Abu Hanifa admits ‘Urf’ based conditions in a transaction though it may fall
against Qiyas. 44 His immediate pupil Muhammad b. Hasan al-Shaibani, (who is a founder of
international law) has credited ‘Urf’ on a wide scale. His famous books Al-Siyar al Kabir and al-
Saghir formulate international law on the basis of ‘Urf’. He remembers Umar-I who introduced
‘Ushur (a customary tax according to the ‘Urf’ exercised abroad). 45 Ibn ‘Abiddin another
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Hanafites jurist has elaborated all those ‘Urf’-based verdicts in his famous book named ‘Nashr
Al’arf fi Bina Ba’d al-Ahkam’ aka ‘Urf and similarly Ibn-Nujaim’s book Al-Ishbah wal Nazir is a
comprehensive collection of juristic maxims that advocate ‘Urf’.

Maliki Fugah term the Taamul Ahlal Madiana (practice of Madanites) as a source of Islamic
law. They even prefer it to a Khabr-e-Wahid (Hadith narrated by less than four persons). 47

Ibn Farhun Maliki advocates ‘Urf’ to be a source of Islamic law and stress that when and
wherever the Nass is lacking ‘Urf should be maintained. 48 If a Mujtahid, during his stay
abroad notes several customs he will defer his ljtihad unless he is well aware of all the customs
and conventions of the country. 49

In his two famous books i.e. Kitab al Risalah and Al- ‘Umm, Imam Shafi’ did not consider ‘Urf
as source of Islamic law. However, he speaks of the authenticity of ‘Urf’ and terms it as an
arbiter regarding the ultimate definition of Hirz (place prepared for the protection of
property) in a theft case where such definition is found equivocal. 50

Ali bin Habib al-Mawardi (d.450 A.H) a Shafite jurist and the author of a famous book Al-
Ahkam al-Sultaniyyah considers ‘Urf’ as an inevitable unit for a sound legal system. 51 Similar
opinions about the crucial impact of ‘Urf on social life have been deliberated by the eminent
scholar relating to Shafi school, like Muhammad b. Shahab al-Ramli (d.1004. A.H) al- Juwani
(d. 478 A.H) Khatib al-Bughdadi, Jalaluddin al-Sayuti (d. 911.A.H) in their work relevant to our
subject. The latter has quoted prominent jurists who based their legal ruling upon ‘Urf’. They
included Qazi Hussain (d. 462. A.K) Tajuddin al-Subki (d. 711 A.H), Abuzayed al-Baghavi (d. 516
A.H) and Abdul Rahim al-Isnavi (d. 772). 52

Ahmad bin Hanbal (d. 241 A.H) gave less attention to the accommodation of ‘Urf’ as a source
of law and referred some new cases to the contemporary ‘Urf’. For instance, once he was
asked to fix the meaning of Hukra (hoarding-the storing of food). He said that such definition
should be left to the society whether it used it for food or not. 53

However later Hanbalities like Muffaq al-din Qadamah (d.620. A.H), Imam ibn Taimiyyah (d.
652 A.H), Muhammad b. Abu Bakr ibn Qayyim (d-751 A.H) recognized ‘Urf” as a source of law
and followed it in various Fighi or legal formations.

The behavior of ibn al-Qayyim seems more encouraging than both his predecessors when he
exercises ‘Urf’ as Wajib (obligatory). 55

Conclusion:

To wind up the discussion the conclusion of furugqi, our predecessor on the subject is hereby
reproduced that Shari’ah is the major norm, which regulates the conduct and governs all
aspects of Muslims individuals and their societies. Its basic sources are the Quran and Sunnah,
while ‘Urf, ‘Adah, and all other methods of Ijtihad are secondary (i.e. non-independent,
derivative) sources. Rulings based on these secondary sources are allowed provided they are
in accordance with Islamic principles and norms.
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The Khulafa ay-Rashideen made use of local customs and practices where it was possible to
do so. The Fuqgaha, continued to follow this practice and provided legal and rational grounds
for its acceptance. It is also in accord with a Prophet’s Hadith, wisdom is the lost property of
the faithful who deserves it most wherever it may be found, 56 a saying that encouraged
Muslim scholars to accept useful knowledge and the other good things of life which were in
line with Shari’ah.
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